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1. Introduction

As a fundamental principle in Islamic law, ijtihad has gained renewed importance in
addressing that refers to intellectual efforts to explore and establish sharia law in the context of
issues that are not directly explained in the Quran and Hadith. In this modern era, ijtihad has
become increasingly important, especially in the face of emerging challenges in the economic
and financial fields. With the rapid development in the financial sector, including Islamic
banking and investment, an innovative and adaptive approach is needed to ensure that the
financial products and services offered remain in accordance with Islamic principles.

This research aims to discuss the role of ijtihad in the innovation of Islamic banking and
finance products, with a focus on products such as Sukuk and Murabahah. Sukuk, as an
alternative to conventional bonds based on usury, offers a solution that is in line with sharia
principles through the ownership of real assets. Meanwhile, Murabahah as a financing method
that does not involve interest, provides a fairer and more transparent alternative for customers.

In addition, this paper will also explore the challenges faced by sharia fintechs, particularly
in the peer-to-peer (P2P) lending model, which requires ijtihad to ensure compliance with
sharia principles. In this context, it is important to understand the general principles in
muamalah, such as the prohibition of usury, gharar, and tyranny, as well as the need for careful
ijtihad to maintain the relevance of Islamic financial products to the needs of the times.
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This study aims to offer a critical perspective on the role of ijtihad in developing Islamic
financial innovations that align with contemporary economic demands. The author also hopes
that this study can increase readers' understanding of the importance of ijtihad in dealing with
contemporary issues in the field of Islamic economics and finance.

Ijtihad, as an intellectual effort to explore and establish sharia law, has a very important
role in facing contemporary challenges in the economic field. According to (T.M. Hasbi, 2003),
ijtihad is a methodology that allows scholars to establish Islamic law based on the principles
contained in the Quran and Hadith, as well as considering the evolving social and economic
context (T.M. Hasbi, 2003). In the context of Islamic banking, products such as Sukuk and
Murabahah are the main focus. Sukuk, which is an alternative to conventional bonds, offers
ownership of real assets and avoids the practice of usury. This is in line with the view that
Islamic financial products must meet the principles of fairness and transparency. Rachmat
Syafe'i explained that in the implementation of Sukuk, there is an agreement between the
bondholder and the bank, where the bank plays the role of an investor in the bond. This shows
that ijtihad in the context of Sukuk focuses not only on the legal aspect, but also on innovation
in the structure of financial products. Murabahah as a financing method that does not involve
interest, provides a fairer solution for customers and reflects Islamic values in financial
transactions. In this case, ijtihad is necessary to ensure that all aspects of the transaction are in
accordance with sharia principles, including transparency and fairness in pricing.

The challenges faced by sharia fintechs, especially in the peer-to-peer (P2P) lending model,
also require ijtihad to ensure compliance with sharia principles. In this regard, it is important
to understand the general principles of muamalah, such as the prohibition of usury, gharar, and
tyranny, which are the basis for the development of Islamic financial products. This study also
highlights the importance of women's contributions in contemporary ijtihad. Asma Barlas, a
Pakistani intellectual, said that an interpretation of the Qur'an that is free from patriarchal bias
can provide a new perspective on understanding women's rights in Islam. In his bookBelieving
Women in Islam, Barlas stated that Islam does not actually oppress women, but provides equal
rights. Thus, ijtihad not only serves to answer economic challenges, but also to fight for social
justice in Islamic society.

Through this literature review, it is hoped that it can provide a deeper understanding of
ijtihad and its application in the innovation of Islamic banking and financial products, as well
as its contribution to economic development in accordance with Islamic principles. Ijtihad
plays an important role in the development of Islamic economics in the modern era, enabling
scholars and economists to find solutions to contemporary challenges that did not exist in the
past, while adhering to sharia principles.

2. Methods

This research employs a qualitative, normative-doctrinal approach based on library
research. Primary sources include classical Islamic legal texts and contemporary literature on
Islamic finance, while secondary sources comprise academic journals and fatwas. The study
analyzes how classical methods of ijtihad—such as qiyas, istihsan, and maslahah mursalah—
are applied in contemporary Islamic financial products, particularly in Sukuk, Murabahah, and
Islamic fintech.

3. Results and Discussion
3.1 Definition and Development of Ijtihad

The word ijtihad comes from the Arabic word "%>" which means "the outpouring of one's
ability to obtain something from various affairs". In short, ijtthad means "earnestly" or
"working hard and persistently to get something". Meanwhile, technically, according to
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Abdullahi Ahmed An-Na'im ijtihad, means the use of independent legal reasoning to provide
an answer to a problem when the Qur'an and al-Sunnah are silent and do not give an answer.
Furthermore, he said that ijtihad has led the legal pioneers to the conclusion that the consensus
of the community or the scholars on a matter should be used as one of the sources of shari'a.
And the Qur'an and Sunnah are the ones that support and underlie ijtihad as the source of
shari'ah (Abdullahi, 1994).

Moreover, the use of ijtihad in a general sense is very relevant to the interpretation of the
Qur'an and al-Sunnah. When a principle or shari'ah is based on the general meaning of a text
of the Qur'an and al-Sunnah, then the text and the principles (rules) of the shari'ah must be
linked to the reasoning of the law. For it is difficult to imagine, however, when a text of the
Qur'an or al-Sunnah, however clear and detailed, no longer requires ijtihad for its interpretation
and application in concrete situations.

From this point of view, according to Abdullahi Ahmed, it is clear that ijtihad is a
fundamental concept and very active in the formation of shari'ah during the VIII and IX
centuries AD. Once the shari'ah matures as a legal system, and the development of various new
principles and rules is felt to be sufficient, the space for ijtihad seems to narrow towards the
point of extinction. This phenomenon is known in the history of Islamic jurisprudence as the
closing of the door of ijtihad. However, many contemporary scholars demand the reopening of
the door of ijtihad.

As for terminology, the definition of ijtihad put forward by ushul figh experts is: "The
direction of all abilities by a figh expert or mujtahid to gain knowledge of the laws of sharia"
(Amir, 1997). In this sense, ijtihad has the function of issuing (istinbat) sharia law, so that
ijjtihad does not apply in the field of theology and morality. And. The meaning of ijtihad
according to ushul figh scholars is known by the wider community. It is Ibrahim Hosen who in
this case represents a group of figh experts in the definition of ijtihad limiting it to the field of
figh only, that is, the field of law related to charity. As for some other scholars, such as Ibn
Taymiyah said that ijtihad also applies in the world of Sufism. Likewise, the opinion of Harun
Nasution who says ijtihad in figh is the definition of ijtihad in a narrow sense, while in a broad
sense ijtihad also applies in the fields of politics, faith, Sufism, and philosophy.

The journey of ijtihad in the development of figh, seen from a historical point of view, then
ijjtihad has basically grown since the time of the Prophet Muhammad (PBUH). Then it
developed in the times of shahabat and tabi'in and the subsequent generations until now and in
the future by experiencing the ups and downs and their respective special characteristics. In the
time of the Prophet (peace be upon him), although figh had not yet become a science, ijtihad
as a way to find the law of figh had been carried out by the Prophet (peace be upon him) and
his companions, although at that time ijtihad had was not yet the basis of Islamic law, because
the basis of Islamic law returned to the revelation of both the Qur'an and the Sunnah.

The development of the figh of the Prophet PBUH has set an example and trained the
companions to do ijtihad. Even the Prophet (peace and blessings of Allaah be upon him)
encouraged the companions to do ijtihad by describing the reward for those who do it. In a
Hadith narrated from 'Amr ibn al-Ash r.a. he heard the Prophet PBUH saying: "If a judge wants
to establish a law and he does ijtihad and it turns out that his ijtihad is true, then for him there
are two rewards, and if his ijtihad is wrong, then for him there is one reward" (Abu Hasan,
1952).

During the shahabat period, the use of ijtihad is more emphasized on the mathum and qiyas
methods, because with this method it can answer the problems that arise. Sometimes the legal
provisions change as happened in the time of the Prophet PBUH. For example, if in the time
of the Prophet (peace be upon him) the collection of zakat property was gentle and wise, that
is, with the awareness of Muslims, but in the time of the caliph Abu Bakr the collection of zakat
property was taken by force and people who did not want to pay zakat would be fought. Abu
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Bakr behaved this way because, according to him, if this is not the case, then the obligation to
pay zakat cannot be enforced (Amir Syamsuddin, 2007).

During the time of Umar bin Khattab as caliph, for example, regarding the determination
of the law of limitations for khamr drinkers. In this case, Umar bin Khattab invited the
companions to deliberate on the matter. At that time, Ali bin Abi Talib expressed his opinion
that the /imit for a khamr drinker was 80 beats. He said that with the /imit of the accuser of
adultery. According to him, people who are drunk will speak without control and end up telling
lies. So, the khamr drinker ends up lying the same as the accuser of adultery. The opinion of
Ali bin Abi Talib was agreed upon by the Companions (ijma' shahabat) (Manna, 1989).

After the above period, the development of ijtithad and figh has progressed very rapidly
from time to time. It was in this fourth period that Islamic jurisprudence reached the peak of
its glory along with the progress of the Islamic world in almost all fields of knowledge. In the
period that is often called the ijtihad and golden period of Islamic jurisprudence, famous
mujtahids such as Abu Hanifah bin Nu'man (699-772 AD), Malik bin Anas (712-798 AD),
Muhammad bin Idris al-Shafi'i (766-820 AD) and Ahmad bin Hanbal were born. (780-855 M)
(T.M. Hasbi, 2023). In addition to the four imams of the school, history also records other
famous mujtahids in this period, such as Zaid bin Ali bin al-Husain (80-122 AH), Ja'far al-
Shidiq (80-148 AH), Abd alRahman bin Muhammad al-Awza'i (88-157 AH), Dawud bin Ali
bin Khallaf al-Zhahiri (224-330 AH). In fact, al-Shafi'i has changed the results of his ijtihad of
gawl qadim when he was in Iraq with qawl jadid when he was in Egypt.

3.2 Mujtahid Requirements and Mujtahid Classification
1. Conditions of Mujtahid

Talking about the conditions of ijtihad is nothing but talking about the conditions of the
mujtahid. Similarly, vice versa, that is, speaking the conditions of mujtahid is none other than
talking about the knowledge of sharia', being able to see the dzon in shari'i matters, about the
conditions of ijtihad. Imam al-Ghazali in his book al-Mustasyfa states that mujtahid has two
conditions:

a. Knowing and mastering prioritizes what must be done and turns our back on what must

be done.

b. He should be the righteous one. Shunning all ma'siyat makes the nature and attitude of
justice (is). This is important because this condition is the basis for whether the fatwa
can be used as a handle or not. A person who does not have such a fatwa should not be
used as a hold. As for the unjust nature for oneself, meaning that the fatwa or ijtihad is
for oneself, the unjust nature is not an obstacle. This means that in it is unjust, it is
permissible to do ijtihad for oneself, and the fatwa becomes a hold for oneself.

The conditions for more detailed opinions of ushul scholars on the person who submits
ijtihad are as follows:

a. Having extensive knowledge of the Qur'an and understanding it includes knowledge
related to it, such as nasikh mansukh, asbabu al-Nuzul mujmaldan mubayyan, muthlaq
mugqgayyad, mantuq and mathum lafadz 'amm khasa.

Memorize the Qur'an in its entirety (Imam Shafi').

Having knowledge of the Sunnah of the Prophet includes al-Jarh wata dil.
Knowing the legal issues that became the ijma of the previous scholars.
Know Arabic well and perfectly, understand the science of nahwu and others.
Knowing Ushul figh.

Knowing the maqgashid as-Shari'ah.

Faith, intelligence and others (Rachmat, 2024).

N
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2. Mujtahid Qualifications

Without meeting the requirements, a person cannot be categorized as a mujtahid who has
the right to perform ijtihad. Among the scholars who do. Ijtihad has several levels. And this
level depends on the activities that the mujtahid himself does. The levels among the mujtahid
are as follows:

a. Mujtahid muthlaq mustaqil (Independent mujtahid), i.e. mujtahid who builds his own
theory and istinbath without relying on the rules of istinbat of others. Included in these
ranks is the Imam of the 4 Madzhab, laist ibn sa'ad. Al-auza'l, Sufyan al-Sauri, Abu
Saur and others.

b. Mujtahid Muntasib (Affiliated Mujtahid) are scholars who practice ijtihad using the
rules of the Imam madzhab that they follow. But, in the matter of furu' he is usually
different from the scholars of the madzhab that he follows. Among them are Abu Yusuf,
Hanafiyyah, Malikiyyah, Shafi'iyyah, Ibn Taymiyah and others.

c. Mujtahid fi al-Madzhab is a mujtahid who follows the scholars of his madhhab both in
the rules of istimbat and furu'.

d. Mujtahid Murajjih is a mujtahid who does not declare the law of furu". They were
limited to comparing the previous hujtahid thoughts, then choosing the one considered
(rajjih) to be the strongest.

3.3 Distribution of Ijtihad
1. Ijtihad Istinbathi

Ijtihad istinbathi is ijtihad that is carried out based on the nash-nash of Sharia in examining
and concluding the legal ideas contained in it. The results of the ijtihad obtained are then a
benchmark and applied in a legal problem faced Because this ijtihad is directly related to the
nash-nash of Sharia, the mujtahid must meet the requirements to perform ijtihad perfectly,
because the difficulty of achieving these requirements according to al-Sathibi mujtahid in
ijtihad istinbath in modern times is likely to be interrupted (Abu Ishaq, 2009).

2. Ijtihad Tathbigi

If ijtihad isthinbati is based on nash-nash, then ijtihad tathbiqi is based on a problem that
occurs in the field. In this case, a mujtahid is directly dealing with the legal object where the
idea or legal substance of the product of ijtihad istinbathi will be applied. For a mujtahid ijtihad,
it is required to understand Maqashid as-Syar'i deeply, this is to determine whether the legal
idea produced if applied to the t-shirt faced can reach Maqgashid as-Syar'i or not.

3. Ijtihad Intiga'i

[jtihad Intiga' is choosing from one of the strongest opinions found in the legacy of Islamic
figh which is full of fatwas and rulings. A mujtahid with careful effort can choose a stronger
and more relevant opinion to apply today.3 In this case a mujtahid is not bound. by one of the
opinions of a particular scholar, however, he looks at all the existing opinions, compares and
examines the postulates they put forward, and then objectively chooses the one that is the
strongest and more suitable to be applied.

4. Ijtihad Insya'i

Ijtihad Insya'i is the taking of new legal conclusions from a question, which has been raised
by previous scholars, either new or old. If the problem under study is new that has never been
found in the treasures of Islamic figh, then the mujtahid Munsyi seeks to determine the law by
thoroughly researching and understanding the case at hand, so that he will precisely determine
the law according to the desired purpose of the existing Shari'ah. If the issue being studied by
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the mujtahid Munsyi is a case and the law has been raised by the scholars before, then a
mujtahid Munsyi can perform ijtihad by issuing a new opinion outside the existing opinion.

3.4 The Field of Ijtihad and the Strength of Ijtihad Results

In summary, there are two fields of ijtihad:

1. Shari'ah matters that have no nash at all.

2. Shari'ah matters that have nash but not qath't wurud or dalalah (not sure of the

designation of the meaning).

If in the field of ijtihad then there is ijtihad in a case, then the result of ijtihad becomes law,
if it is associated with the authority of qodhi/judge, then the judge's authority is only limited to
giving decisions based on the law, not to adjudicate the law itself.

Qodhi does not have the right to judge the law, because his authority is only to apply the
law or decide cases based on the law. This is just as the mujtahid does not have the right to
ijjtihadi on matters that already have nash which is qoth'i (the text of which is certain to
designate its meaning).

If someone is desperate to perform "ijtihad" against those who already have their nash
goth'i, and the result of their "ijtthad" is contrary to the nash, then it is not only that the ijtihad
is invalid, but it means that it is against the nash. Just as the judge decides the case by
deliberately violating the law, it is not only null and void, but even deliberately violates the
law. Ijtihad Against the Law That Already Exists Nash Qath's Is Prohibited

For example, it is not permissible to do ijtihad about the obligation of fasting for Muslims,
the prohibition of khamr, the prohibition of eating pork, the prohibition of eating usury. The
obligation to cut off the thief's hand if there is no doubt and has qualified to be cut-. It is also
about the law of the division of the deceased's inheritance among his children, where the share
of a man is equal to the share of two daughters, and other laws that have been established by
the definite postulates of the Qur'an or definite postulates of hadith, which have been agreed
upon by Muslims and have been known from religious teachings with certainty so that they
have become the joints of the thoughts and behaviors of Muslims.

We should not be carried away by the current of those who want to play with religion, who
want to turn nash-nash muhkamat into mutasyabihat and the laws of qath'i are considered as
dzanni laws, which can be used and can also be rejected or can be removed or can be binding.
Because basically the muhkam nash is the place of return of the mutasyabihat nash, and the
qath'i laws are the reference point of dzanni laws. So that the law of qath'ii is the law and
measure when there is a contradiction. So if these gath'i laws are made into laws that are not
qath'i and are still considered as the location of disputes and contradictions, it means that there
1s no longer a law that is used as a place of reference and as a reliance, and there is no measure
that is used as a legal basis.

3.5 The Application of Ijtihad in Contemporary Financial Economics

Ijtihad can be used to determine the legal provisions of a matter for which there are no
definite postulates of both the Quran and the Sunnah, so to find legal provisions through the
way of ijtihad. In this case, according to al-Amidi, the term sharia law here refers to sharia law,
because it covers areas of zanni nature so that it is very possible through the effort to interpret
it, which, according to him, is intended to distinguish it from other laws. On the other hand,
the dominant decree aims to provide a difference with the definite or (qath'i) laws. such as the
fifth worship, these five worships are not included in the realm of ijtihad potential. Because
whoever makes mistakes in this area is considered a sinner. On the other hand, in the matter of
Ijtihadiyah, the party who commits an error in Ijtihad is not considered guilty. Ijtihad is a
general term that has been ma'ruf in the study of Islamic thought where ijtihad is a system of
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determination in solving the problems of the ummah based on the values contained in the Quran
and Sunnah.

The majority of classical and contemporary scholars argue that ushul figh occupies a very
important position in the sharia sciences. In fact, the science of ushul figh is often referred to
as the mother of sharia science. The science of ushul figh provides an understanding of the
methodology of istinbat (determination of Islamic law) of scholars in formulating and
determining an issue of Islamic law, therefore ushul figh is a methodology of Islamic
jurisprudence, which is the methodology of Islamic jurisprudence that produces Islamic legal
products, produces figh muamalah, fatwas, and regulations. Islamic economic scholars are part
of the muj-tahid scholars, because Islamic economist scholars must have ijtihad to solve
various economic problems, answer questions about the permissibility of various modern
business transactions, the halal haram of certain business forms, provide solutions to economic
thinking, think about relevant contracts for Islamic financial institutions. Provide sharia
economic fatwas, if requested by the sharia economic community. To overcome all of this, a
sharia expert or sharia council must master the science of ushul figh in depth, because this
knowledge is necessary for ijtihad.

The application of ijtihad in contemporary financial economics can be done in several ways,
including:

e Understanding economics as one of the requirements for ijtihad in the field of
economics.

e Using collective ijtihad (al-Jamai') to overcome complex contemporary problems.

e Applying two famous ushuliyah rules related to muamalah.

Ijtihad is an effort made by scholars to find the law on problems that are not clearly
explained in the Qur'an and Al-Hadith. Ijtihad is the third source of law after the Qur'an and
Al-Hadith. Some methods that can be used in ijtihad include: Qiyas, Istihsan, Istishab, Istislah,
Sadd al-dhariah, Uruf. In ijtihad, a mujtahid must know the laws that have been agreed upon
by the scholars.

3.6 Ijtihad in Islamic Banking and Financial Product Innovation

The case of ijtihad in the innovation of Islamic banking and finance products can be seen
in products such as Sukuk (Islamic bonds) and Murabahah (buying and selling financing).
Examples are:

a. Sukuk (Sharia Bonds)

e Case: Initially, conventional bonds were considered not in accordance with sharia
principles because of the element of riba (interest). However, many Islamic
countries need funding from investors for infrastructure development or other
urgent projects.

e Ijtihad Performed: Jurists and sharia economists perform ijtihad to develop the
concept of Sukuk, where these bonds are based on the ownership of real assets, not
interest-bearing debts. As a result, the state or company can get funds from investors
without usury, because the profits given to investors are based on income from the
asset (e.g. infrastructure projects) and not from interest.

e Innovation: Sukuk provides an avenue for the state or company to obtain funds
without violating sharia principles, thus attracting more investors from among
Muslims.
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b. Murabahah Financing

Case: Many individuals and businesses need access to credit for needs such as
venture capital or the purchase of certain goods. However, conventional interest-
based credit systems are not allowed in Islam.

Ijtihad Performed: To solve this problem, experts developed Murabahah financing,
in which Islamic banks buy goods desired by the customer and then sell them to the
customer at a pre-agreed price, including a clear and open profit margin.
Innovation: Murabahah allows Islamic banks to provide halal financing, while
maintaining transparent profits without interest.

¢. Sharia Fintech (P2P Lending)

The development of financial technology (fintech) requires a new ijtihad in creating Islamic
financial products that are in accordance with the needs of the times. One of them is Peer-to-
Peer Lending (P2P Lending) which is in accordance with sharia principles.

Case: P2P lending platforms that operate on sharia principles require ijtihad in
determining whether the model used is in accordance with sharia provisions,
especially in terms of risk and profit sharing between lenders and borrowers. In
sharia P2P lending products, for example, there is an agreement to use mudharabah
(profit-sharing) or murabaha (buying and selling) contracts instead of the interest
system.

Ijtihad is carried out in: Drafting a contract that is fair and does not harm one of the
parties. Develop a clear and transparent profit-sharing system, so as to avoid the
element of uncertainty (gharar). Regulate funding mechanisms that do not conflict
with sharia principles, including ensuring that there is no element of usury.
Conclusion: Innovation in Islamic financial products often involves ijtihad to adapt
Islamic law to modern economic conditions and needs. This ijtihad aims to ensure
that new financial products can provide solutions that are in accordance with sharia
principles, while still meeting the needs of the ever-evolving market.

The basic sources of muamalah and other branches of figh are the Qur'an and As-Sunnah.
But in the field of muamalah its narration is also based on the general principles dalall (saliall of
and the general rules 48l ac ) 8l of in order to make it easier for the fugaha to perform ijtihad
on new things made by humans. Among these general principles are:

1. Prohibit acts of tyranny and must be pleased with each other
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Meaning: "O you who have believed, do not eat your neighbor's property in an unrighteous
way, except in the form of business on the basis of mutual will among you. Do not kill
yourselves. Indeed, Allah is Most Merciful to you". (QS. An-Nisa': 29).

2. Forbidding gharar ‘
plusa o ) )) el adi e 5 luall ai e alugade dll Lo dll Jsu) o8 JE3 0 0 o O
Meaning: "From Abu Hurairah RA said: The Prophet PBUH has forbidden the buying and
selling of al-hashah and the buying and selling of gharar" (HR. Muslim).
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3. Prohibits maisir (gambling) or speculation
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Meaning: "O you who believe, indeed (drinking) khamar, gambling, (sacrificing to idols,
casting lots with arrows, is one of the deeds of the devil. So, stay away from these deeds so that
you may have good luck" (QS. Al-Maidah: 90).

4. Prohibiting Riba
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Meaning: Those who eat usury cannot stand, except like those who stand staggering
because of the trance of Satan. This happens because they say that buying and selling is the
same as usury. In fact, Allah has legalized buying and selling and forbidding usury. Whoever
has come to him a warning from his Lord (concerning usury), then he stops so that what he has
obtained before belongs to him and his affairs (are up) to Allah. Whoever repeats (the
transaction of usury), they are the inhabitants of Hell. They remain in it. (Q.S Albaqarah:275).

4. Conclusion

Ijtihad has a very important role in developing and applying sharia principles in the context
of modern financial economics. Ijtihad is not only needed to address contemporary issues such
as Islamic banking, investment, and innovative financial products such as Sukuk and
Murabahah, but also to ensure that these products remain in line with Islamic values.

The obstacles faced in the ijtihad process, such as differences of opinion among scholars,
the complexity of modern financial products, and technological developments, demand a
careful and collaborative approach. In addition, the importance of women's role in
contemporary ijtihad shows that diverse perspectives can enrich the understanding and
interpretation of Islamic law.

The conditions that must be met by the mujtahid, including in-depth knowledge of the
Qur'an, Hadith, and ushul figh, as well as justice, are an important foundation in the ijtihad
process. Thus, the proper application of ijtihad based on sharia principles will enable Muslims
to actively participate in the modern economy, while maintaining the integrity and relevance
of Islamic law amid contemporary financial innovations and global economic shifts.
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